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Malaysian Bar’s Memorandum on the 

Amendments to the Prevention of Crime Act 1959 

 

 

 

Introduction 

 

1. On 25 September 2013, the Government tabled 11 bills in Parliament to 

amend the Prevention of Crime Act 1959 (“PCA”) and 10 other related 

legislation.
1
  Subsequently, on 2 October 2013, the Government withdrew 

its proposed amendments to the 10 related legislations and proceeded 

with the amendments to the PCA.  This Memorandum deals only with the 

amendments to the PCA, which have now been passed by Parliament as 

the Prevention of Crime (Amendment and Extension) Act 2013.
2
 

  

2. When the PCA amendments were tabled for second reading on 1 October 

2013, the Home Minister, Dato’ Seri Ahmad Zahid Hamidi is reported to 

have said “… tanpa undang-undang yang efektif, kegiatan jenayah berat 

dan jenayah terancang tidak dapat dibendung… Pindaan ini dibuat bagi 

memastikan pihak polis boleh mengambil tindakan secara lebih efektif 

terhadap penjenayah-penjenayah, seterusnya membendung aktiviti 

jenayah daripada terus meningkat.”
3
 

  

3. The avowed objective of the amendments appears, at first blush, to be to 

combat serious and organized crime.  However, it is clear that they extend 

well beyond these purposes.  The amendments have wide and serious 

ramifications to civil liberties, the criminal justice system and the 

administration of justice as a whole.  In essence, the new PCA contains 

provisions that revive some of the most offensive elements of the Internal 

                                                 
1
 The Criminal Procedure Code , Penal Code , Evidence Act 1950 , Security Offences 

(Special Measures) Act 2012, Prisons Act 1995, Emblems and Names (Prevention of 

Improper Use) Act 1963,  Corrosive and Explosive Substances and Offensive Weapons Act 

1958, Lotteries Act 1952, Common Gaming Houses Act 1953 and Pool Betting Act 1967. 
2
 This occurred on 11 October  2013. 

3
Penyata Rasmi Parliamen (Hansard) Bil. 22., Dewan Rakyat, Parlimen Ketiga Belas, 

Penggal Pertama, Mesyuarat Kedua, 1 Oktober 2013, pp. 54-55. 
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Security Act 1960 (“ISA”) and Emergency (Public Order and Prevention 

of Crime) Ordinance 1969 (“EO”), viz, preventive detention without 

trial, repeated renewals of such detention without trial, the denial of 

the right of suspected persons to due process of law, such as the right 

to legal representation and the right to be heard before any adverse 

direction or decision is made. 

  

4. The amendments to the PCA are therefore clearly intended to re-

introduce the ISA and EO.  In this regard, we wish to recall the speech by 

the Prime Minister on preventive detention laws, which was the prelude 

to the passing of the  Security Offences (Special Measures) Act 2012 

(“SOSMA”) and the abolishment of the ISA and EO in 2012: 

 

“I promised in the maiden speech I made when I took over as the 

country‟s Prime Minister on April 3, 2009 that the Internal Security Act 

(ISA) 1960 will be reviewed comprehensively.  As such, I would like to 

announce on this historic night that the Internal Security Act (ISA) 

1960 will be abolished. 

 

As a means of preventing subversive activities, organised terrorism and 

crime to maintain peace and order, two pieces of legislation will be 

formulated under Article 149 of the Federal Constitution. Basically, these 

laws are aimed at maintaining peace and wellbeing.   

 

Above all, the Government will ensure that the rights of those involved 

will be safeguarded.  Legislation formulated will take into consideration 

fundamental rights and freedom based on the Federal Constitution.  The 

new laws will provide for a substantially shorter duration of police 

custody and further detention can only be made with a court order, 

except laws pertaining to terrorism which will remain under the 

jurisdiction of the minister. 

 

On the other hand, the Government also gives its commitment that no 

individual will be arrested merely on the point of political ideology.  In 

general, the power to extend detention period will shift from the 
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executive to judiciary, except for the laws pertaining to terrorism”.
4
 

(Emphasis added) 

 

5. In a speech given on 11 July 2012, the Prime Minister further stated: 

 

The Government has also acted to cancel 3 Proclamation of Emergency 

on December 20, 2011.  However, the Government's efforts do not stop 

there.  For a Government that is constantly taking the pulse of the people, 

we have decided to repeal the Internal Security Act which has been in 

force for over fifty years.  In order to balance national security and 

freedom of the people in the 21st century, the Government has enacted 

the Security Offences (Special Measures) Act 2012.
5
 (Emphasis added) 

 

6. It is interesting to note that on 24 August 2013, the Attorney-General, 

Tan Sri Abdul Gani Patail, rejected the utility of preventive detention 

laws to fight crime.  He is reported  as having said: 

 

“Preventive laws are an abuse to human rights and personal liberty as 

enshrined in our Federal Constitution and this guarantee must be 

safeguarded at all costs…”
6
 

 

7. Thus, despite the assurances of the Prime Minister and the misgivings 

expressed by the Attorney General, we now have reprehensible vestiges 

of the ISA and the EO in the new PCA.  It cannot therefore be disputed 

that detention without trial has re-emerged in our laws in the guise of 

combating serious and organised crimes. We shall demonstrate in this 

Memorandum that the amendments are repugnant to the rule of law, 

contrary to due process, a gross infringement upon our constitutional 

rights and ultimately, unnecessary in the fight against serious and 

organised crime. 

 

                                                 
4
 Speech given on 15 September 2011. 

5
 Speech given by the Prime Minister at a dinner hosted by Attorney-General’s Chambers on 

11 July 2012. (Translated from Bahasa Malaysia to English). 

[http://www.pmo.gov.my/?menu=speech&page=1908&news_id=614&speech_cat=2] 
6
Speech given at a conference organized by Asian Strategy and Leadership Institute, „Current 

Legislation and other Measures to Fight Violent Crimes Effectively‟. The Attorney General 

further noted that the police were “addicted to” the Emergency Ordinance. 
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Consultation 

 

8. The Malaysian Bar was not consulted at all on the amendments to the 

PCA.  It is shocking that the Government would embark on enacting 

draconian laws without consulting a key stakeholder in the administration 

of justice.  It is all the more surprising given the recognition accorded to 

the Malaysian Bar by the Prime Minister at the International Malaysian 

Law Conference in 2012, where he said: 

 

“The Malaysian Bar is an important partner in the rule of law and the 

administration of justice.  When it speaks, we listen. We may not always 

agree with the views emanating from the Malaysian Bar… but we hear 

what they say… they nonetheless have a unique and important role to 

play in our country.”
7
 (Emphasis added) 

 

9. In this regard, the law-making process should have followed the process 

leading to the amendments to the Penal Code in 2008 and the Criminal 

Procedure Code (“CPC”), where a Parliamentary Select Committee was 

established to review our criminal laws.  This was advocated by the Bar 

in its Memorandum of 19 July 2010 to the then-Minister for Home 

Affairs.  Further, there was also consultation, albeit limited, prior to the 

tabling of SOSMA.  Some of the Bar’s comments were accepted and 

incorporated into SOSMA.   

 

10. More recently, in a meeting between the Criminal Law Committee of the 

Bar Council and the Attorney General’s Chambers (“AGC”) to discuss 

the amendments to sections 173A and 294 of the CPC, it was proposed by 

the AGC that the judicial discretion to grant suspended sentences be 

removed.
8
  This was vehemently opposed by the Bar as the proposals 

were antithetical to an established principle of sentencing, namely 

rehabilitation.
9
  

                                                 
7
 Speech given on 26 September 2012 at the Malaysian Bar’s bi-annual conference held at the 

Kuala Lumpur Convention Centre. 
8
 The meeting was held on 7 June 2013 and was moderated by Tuan Ishak Mohd Yusoff, the 

Head of General & Sexual Crimes Unit of Attorney General Chambers. 
9
 Sections 173A and 294 are important in allowing the judge discretion to bind over/suspend 

a sentence based on criteria such as good behaviour, age, nature of the offence and others. 
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11. The Minister of Home Affairs is reported to have said that Malaysian Bar 

was invited for consultation at the forum held on 28 September 2013.
10

  

However, it is to be noted that the invitation for the forum was sent to us 

on 13 September 2013 and its original purpose was to discuss generally 

the prevention of crime.  The forum was then conveniently converted 

(after the tabling of the amendments to the PCA for the first reading on 

25 September 2013) to a public feedback session.  This cannot, by any 

stretch, be deemed as proper or sufficient consultation with the Malaysian 

Bar.  

 

12. Be that as it may, the Malaysian Bar provides the following comments on 

the amendments to the PCA.  We fervently hope that the Government 

will realise that the amendments are draconian in nature, offensive to the 

rule of law and have no place whatsoever in our statute books.  We 

demand that the Government engages in genuine consultation with all 

interested stakeholders and parties.  It is still not too late to reel back this 

monumental error in judgment. 

 

Is detention without trial necessary to combat serious and organised crime? 

 

13. At the very outset, we wish to deal with the misconceived notion that 

detention without trial, which the new PCA seeks to resurrect, is critical 

to fight serious and organised crime.  

 

14. It cannot be denied that serious and organised crime existed, and indeed 

flourished, before the repeal of the ISA and the EO.   Further, there is no 

empirical evidence that the recent repeal of these preventive detention 

laws is the proximate cause for the purported increase in crime. 

 

15. In this regard, the Home Minister had publicly promised that he will 

produce data and statistics to Parliament and the public prior to or at the 

Parliamentary session in September 2013 to justify his statement that the 

spike in serious and organised crime was due to the repeal of the ISA and 
                                                                                                                                                        

Rehabilitation is sometimes preferred in certain cases for example, where the accused and the 

victim are both minors. 
10

 See: http://portal.ikdn.gov.my/2013/10/ucapan-menteri-dalam-negeri-di-forum-

pencegahan-jenayah/ 
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EO.
11

  However, the promised information has not been provided and 

there is not a shred of evidence to substantiate his stand.  Thus, the 

amendments to the PCA have seemingly been made on pure conjecture. 

 

16. In fact, recent data reported in the news media shows that the overall 

crime rates in the country have decreased from 153,669 cases in 2012 

(January 2012-December 2012) to 111,020 cases from January 2013 to 

September 2013.  There were 29,950 violent crimes in 2012 compared to 

22,357 as at September this year.  As such, on average, this results in 

2,484 cases a month in 2013 as compared to 2,495 cases a month last year.  

It is also reported that serious crimes such as murder, armed robbery and 

armed robbery with companions all saw a reduction this year or stayed 

the same compared to last year.  It was reported that the statistics for 

crime for 2013 also reflected a continued reduction in overall crime rate 

since 2008, and that the overall crime rates have reduced by at least 40% 

since 2008.
12

 

 

17. The Malaysian Bar takes the view that the answer to the fight against 

crime cannot lie in re-introducing laws that diminish our adherence to the 

rule of law, due process and constitutional safeguards.  In our view, these 

drastic amendments to the PCA do not represent the state of crime in our 

country, but are a reflection of the inadequacies and inability of the police 

force. 

 

18. The Government must be serious in the fight against crime and should not 

resort to meaningless knee-jerk measures.  In this regard, the Malaysian 

Bar urges the Government to immediately implement the 

recommendations of the Royal Commission of Inquiry 2005 chaired by 

Tun Mohamed Dzaiddin Bin Hj Abdullah and establish the Independent 

Police Complaints and Misconduct Commission to redress standards of 

policing and restore public confidence in the police.  It is our view that 

the most potent weapon in the government’s arsenal in fighting crime is 

an able, competent and professional police force that is above corrupt 

practices or political influence. 
                                                 
11

 See ABN News article that was reported on 12 July 2013: < 

http://news.abnxcess.com/2013/07/dap-ahmad-zahid-should-reveal-statistics-to-show-repeal-

of-emergency-ordinance-caused-increase-in-crime/> 
12

 Malaysiakini: Crime rates static over past year, statistics reveal, 29 October 2013. 
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19. It is apposite now to consider whether detention without trial is utilised in 

other jurisdictions to deal with serious and organised crime.   In this 

regard, it is noteworthy that detention without trial is not to be equated 

with the limited remand period for investigations prior to being charged 

and being prosecuted at a trial.  Our concerns are directed at the detention 

of persons for indefinite periods without ever being charged in court for 

any specific offence. 

 

20. It is noteworthy here that SOSMA is targeted at suspected terrorist 

offenders and it stipulates a maximum remand period of 28 days remand 

for investigations.
13

  More importantly, it is critical to note that SOSMA 

makes no provision for detention without trial of suspected terrorist 

offenders. 

 

21. The governing legislation in Hong Kong is the Organised and Serious 

Crimes Ordinance 1995.  It contains provisions for enhanced police 

powers of investigations.  These powers are all subject to applications to 

Court for orders compelling production of witnesses, documents, 

disclosure of information and confiscation of proceeds in relation to 

offences.  There are no provisions for detention without trial. 

  

22. It was recognised in Hong Kong that organised crime can lead to 

corruption and a weakening of the administration of justice.  Corruption 

is often the root of organised crime.
14

  Hong Kong fought organised crime 

by fighting corruption.  The Independent Commission against Corruption 

was tasked to conduct investigations into organised crimes and high 

profile people within the law enforcement agencies such as the police, the 

customs and excise department and the Immigration department to weed 

out officers who were taking bribes.  Their action on corruption directly 

resulted in the reduction of organised crimes. 

  

                                                 
13

 Section 4 (5) of SOSMA. 
14

 Said in a speech given by Tony Kwok, Head of Hong Kong's Independent Commission 

Against Corruption, in  the 22nd International Asian Organized Crime Conference, 

<http://www.kwok-

manwai.com/Speeches/Sharing_25_Years_Experience_in_Law_Enforcement_fighting_Corru

ption_&_Organized_Crime.html> 
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23. The United States of America relies on Racketeer Influenced and Corrupt 

Organizations Act (1970) (“RICO”) to fight organized crime.  There is 

no resort to detention without trial at any point as the Court is empowered 

to decide to grant, on the application of a US Attorney, for orders prior to 

trial.  The Court is given powers to grant restraining orders against an 

accused, which includes freezing of accounts or prohibiting the accused 

from divesting interest in property or shares.  In these applications to 

Court, documents are made available to the accused and witnesses are 

called. 

  

24. RICO uses the power of seizure of property to pressure the suspect into 

cooperation.  Without access to money or property, the accused is 

unlikely to have disposable income and will be compelled to cooperate in 

the investigations.  Ultimately, the suspected person will be charged in 

Court and there will be a trial. 

  

25. In the United Kingdom, Serious Organized Crime Agency (“the 

Agency”) is an agency within the Home Office that is tasked with 

fighting organised crime. It is not a police authority but it uses various 

methods of investigations including traditional law enforcement to fight 

organised crime.  There is no detention without trial as the Agency 

focuses on ensuring that there is good and effective policing and 

intelligence work.  The accused will be charged in Court and a trial will 

be held.  The Agency is answerable to the Independent Police Complaints 

Commission for complaints of misconduct. 

  

26. In Australia, there are also no provisions for detention without trial for 

organised crime.  The public body overseeing organised crime is the 

Australian Crime Commission (“the Commission”) answering directly to 

the Minister of Home Affairs. It is established under the Australian Crime 

Commission Act 2002 and advises the government, law enforcement 

agencies and the public sector on the various means of combating serious 

and organised crimes. The focus is on human source intelligence, 

investigations, good policing and interstate cooperation between law 

enforcement agencies. 
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27. The Commission conducts its investigations or operations through the use 

of law enforcement powers, including the application for search warrants, 

participation in controlled operations, use of surveillance devices, 

interception of telecommunications, access to stored communications and 

use of assumed identities (undercover or covert operations).  In addition, 

the Commission has a range of special powers that are used „where 

ordinary law enforcement methodologies are ineffective‟.
15

  These 

include the power to conduct examinations, issuance of summons 

requiring a person to attend an examination to give evidence under oath 

or affirmation, and requiring the production of any document.  Failure to 

attend an examination, or to answer questions or produce specified 

documents at an examination, is an offence punishable by fine and 

imprisonment. All such powers are exercisable via application to Court.  

The Commission is answerable to the Integrity Commissioner for 

complaints on misconduct or corruption within the Commission. 

  

28. Thus, other jurisdictions deal with serious and organised crime without 

resorting to preventive detention. The attack on organised crime is 

centred on cutting off the financial source and eradicating corruption. It 

cannot be gainsaid that serious and organised crime are driven by the 

pursuit of money. Organised criminals are more afraid of losing their 

money than they are of going to jail. Hence, the focus should be on 

fighting corruption. Organised crime leads to the corruption of law 

enforcement officers and other public servants, simply because corruption 

allows the organised criminal groups to conduct their criminal activities 

with minimal hindrance.  

 

29. The experiences of other jurisdictions are abundantly clear; detention 

without trial is not the panacea for serious and organised crime.  

Accordingly, the amendments to the PCA to resurrect preventive 

detention laws are unnecessary. 

 

30. If a person is suspected to have committed a serious crime or is involved 

in organised crime, there should be a charge and a prosecution for the 

offence in an open court trial.  This is the approach adopted by the other 

                                                 
15

 See website for Australian Crime Commission, 

<http://www.crimecommission.gov.au/careers/information> 



10 

 

jurisdictions as the offences are dealt with in a trial and not through 

detention for an indeterminate period without trial.  There is no reason for 

us in Malaysia to chart a separate course and exclude our Courts from 

dealing with serious and organised crime like any other criminal matter in 

our system of administration of justice. 

 

Overview of the amendments to the PCA 

 

31. The Malaysian Bar is alive and sympathetic to the plight of victims of 

serious and organised crimes.  We are equally concerned for the safety 

and well-being of the police in investigating crime and apprehending 

criminal offenders.  None of our comments here are meant to either 

ignore public anxiety over serious and organised crime, or to cast 

aspersions on the role of our police.  However, and as mentioned above, 

the key to dealing with crimes should be improving and enhancing the 

capabilities of the police.  Suspected persons should be prosecuted in 

Court for serious and organised crimes, and be given the opportunity to 

confront the allegations made against them.  There are ample existing 

laws that allow for a just and fair trial in our criminal justice system and 

guilty persons will face the full brunt of existing laws.  Thus, our 

opposition to the amendments of the PCA should not be construed as 

protecting suspected persons involved in serious and organised crimes.  

  

32. We shall now demonstrate that the amendments to the PCA, in their 

sweep, are objectionable because the amendments reverse the 

presumption of innocence, prevent or restrict the right to legal 

representation or effective legal representation and ultimately prohibit or 

render illusory recourse to judicial scrutiny by the Courts.  The 

amendments are therefore a fatal blow to the rule of law and an 

abnegation of fundamental principles that govern our criminal justice 

system. 

 

33. It is also to be noted that the reach of the amendments to the PCA is wide 

as many political parties and individuals could come under the definition 

of a member of a registrable categories in the First Schedule of the 
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PCA.
16

  UMNO, Hindraf and BERSIH 2.0 all have, at some point in time, 

been declared unlawful societies.  This demonstrates how it is possible 

for organisations which have nothing to do with violent or organised 

crime could come within the ambit of the PCA, with potentially dire and 

dangerous consequences for their members. 

  

34. In summary, the scheme of the PCA and the impugned effects of the 

amendments are as follows: 

 

(1) The suspected person is arrested without warrant and kept in remand 

for the purposes of an administrative inquiry to determine whether the 

suspected person should be regarded as a registered person under the 

PCA because he belongs to a registrable category set out in the First 

Schedule of the PCA; 

 

(2) Even if there is no basis for remanding the suspected person for the 

inquiry, the Sessions Court may order that the suspected person be 

attached with an Electronic Monitoring Device (“EMD”) solely at the 

dictates of the Public Prosecutor; 

 

(3) An Inquiry Officer, who is appointed by the Minister and who is not a 

police officer, conducts the administrative inquiry (to ascertain 

whether the suspected person falls within the registrable categories in 

the PCA).  The suspected person is not allowed to be legally 

represented during the inquiry, save when his evidence is recorded.  

The Inquiry Officer may also gather evidence against the accused 

person from third parties, in the absence of the suspected person 

and/or his legal representatives.  The Inquiry Officer therefore acts as 

inquisitor, prosecutor and determiner in the important question of 

whether the suspected person is to be registered; 

 

(4) The Inquiry Officer submits his report on the inquiry (containing his 

grounds and findings) to the Prevention of Crime Board (“Board”) as 

to whether the suspected person should be registered under the PCA  

                                                 
16

 First Schedule sets out the Registrable Categories and include under (2):-“Persons who 

belong to any group, body, gang or association of five or more persons who associate for 

purposes which include the commission of offences involving violence or extortion.”  



12 

 

because he is within the registrable category and therefore be made 

subject to either a supervision or detention order of  the Board.  The 

suspected person is only given the findings (without the grounds) of 

the Inquiry Officer.   Thus, although the suspected person may apply 

to the Board for a review of the findings of the Inquiry Officer, he 

would not have the benefit of the grounds (or the basis) of the 

decision (or findings) of the Inquiry Officer.  The review is therefore 

doomed to fail.  There is also no provision for legal representation at 

the review before the Board ; 

 

(5) The Board consists of five members, namely a Chairman, who can be 

a High Court, Court of Appeal or Federal Court Judge or a retired 

High Court Judge, but could also be merely a person who is eligible to 

be a High Court, Court of Appeal or Federal Court Judge.  The four 

other members are public officers who may be retired police officers.  

There is no mention of how the Board is to arrive at its decisions, and 

it would appear to be on a majority basis.  This could result in the 

legally trained Chairman being side-lined and the views of the public 

officer members’ prevailing.  The Board is a master of its own 

procedures and could put in place procedures that are inimical to fair 

decision making and due process for the suspected person; 

 

(6) The Board, in assessing the report of the Inquiry Officer, is not 

empowered to inquire into the veracity of the grounds and findings 

made by the Inquiry Officer or to call for further evidence.  The Board 

has no power to itself conduct further inquiries and has no power to 

hear from the suspected person.  At the same time, the suspected 

person has no right to be heard or appear before the Board.  In other 

words, the Board is bound by the report of the Inquiry Officer and 

effectively acts as a rubber-stamp of the report of the Inquiry Officer. 

 

(7) There are also no provisions for the suspected person to be legally 

represented at the Board when it considers the Inquiry Officer’s 

findings.  The suspected person is subsequently only given the 

decision of the Board (whether he falls within the registrable 

category) without the Board’s grounds.  This renders any potential 

legal challenge implausible; 
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(8) The criteria that the Board may employ to grant a detention order or a 

supervision order is alarming.  The Board may make the orders 

merely on the basis that the Inquiry Officer’s view that the suspected 

person has committed two or more serious offences (for a detention 

order) or two or more non-serious offences (or a supervision order), 

without the need to establish that the suspected person was ever 

convicted for the said serious or non-serious offence. Thus, the 

Inquiry Officer is given the all-embracing  roles of  investigator, 

prosecutor and judge This, without more, obliterates the presumption 

of innocence and may well also infringe the principle of double 

jeopardy; 

 

(9) The conditions to be attached to the supervision order, that the Board 

may make, can be unduly cumbersome and intrusive inasmuch as it 

could include a curb on the right to communicate and the provision of 

a bond; 

 

(10) The supervision order of the Board is not subject to judicial review 

by the High Court, save as regards to procedure.  However, since the 

Board is entitled to determine its own procedures, the remit of the 

judicial review is extremely narrow, if not practically illusory and 

futile; and 

 

(11)  While there is express provision for the judicial review of 

detention orders, this is again illusory and meaningless as the decision 

of the Board is based on the Inquiry Officer’s report that the Board is 

not empowered to verify and the Court is precluded from requiring the 

Inquiry Officer or the Board to produce information (for the purpose 

of the judicial review) that the Inquiry Officer or Board unilaterally 

considers to be “against the public interest to disclose or produce.” 
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The amendments to the PCA  

 

35. Amendment of long title and section 1 

 

(1) The new section 1(2) of the PCA extends the territorial reach of the 

PCA to Sabah and Sarawak.  There was no consultation with the 

Sabah Law Association and the Advocates Association of Sarawak 

prior to the tabling of the PCA for this territorial extension. 

 

36. The new preamble 

 

(1) The preamble reproduces the language used in Article 149(1) of the 

Federal Constitution (“the Constitution”) in an attempt to come 

within its ambit.  This then provides the justification to exclude 

fundamental liberty provisions in the Constitution (such as Articles 5, 

9, 10 and 13), which is permissible under Article 149(1).  However 

it is noteworthy that a breach of Article 8 of the Constitution is not 

permitted by a law enacted under Article 149(1) of the Constitution.  

  

(2) The resort to Article 149 in the preamble is a matter of grave 

concern. This is because it was the midwife that gave birth to the 

ISA.  Reciting condition (a) of Article 149 of the Constitution is 

therefore an insidious attempt to re-introduce the ISA or preventive 

detention laws. 

  

(3) It is also to be noted that Article 149(1) requires Parliament to 

identify the threat and adopt legislation that is appropriate to deal 

with that threat.  This would be the proper interpretation of the 

following phrases in Article 149(1): “that action has been taken or 

threatened” and “any provision of that law designed to stop and 

prevent that action”.  However there is no information provided as 

to the action that has been taken or threatened as alluded to in the 

preamble, if any.  The recent revocation of the three emergency 

proclamations also serves to confirm that the threat no longer exists.  

  

(4) Thus, the conditions precedent to a valid invocation and the exercise 

of the power under Article 149(1) have not been met and there is 
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therefore no justification for the PCA to come under the ambit of 

Article 149.  The amendments are therefore unconstitutional. 

 

(5) It is also our view that the mere staccato regurgitation of  one of the 

conditions contained in Article 149(1), without any basis or 

justification in order to promulgate the Bill, renders the Bill ultra 

vires the Constitution. 

  

(6) We propose that all references to the condition in Article 149 be 

removed and all provisions relating to fundamental liberties, which 

are made inapplicable in the Bill, be fully restored. 

  

(7) It should also be noted that the amendment to the preamble to 

include references to Article 149 has the effect of distorting the 

original intentions of the Parliament, as found in the unamended 

preamble.  Thus, the entire scope of the statute has been altered by a 

mere amendment to the preamble.  This is contrary to established 

principles of constitutional law and legislative drafting.  If the 

Government intended to enact legislation to deal with a defined area, 

such as organised and violent crimes, the proper way would be to 

enact fresh legislation and not foist untenable amendments on an 

existing statute such as to render it in pith and substance a wholly 

different statute. 

 

37. Power of arrest, remand, the amendment of section 7 and the new 

section 7A 

 

(1) Part 1 of the PCA deals with the arrest of a suspected person by the 

police without a warrant of arrest on the subjective belief (of the 

police) that there are grounds for holding an inquiry on the person 

under the PCA.  This is with the view of entering the person’s 

name as a registered person in the Register under the PCA.
17

 A 

registered person is a person who falls under the registrable 

categories in the First Schedule of the PCA.
18

  The Court is also 

empowered to grant remand orders in respect of the suspected 

                                                 
17

 See Sections 3, 4 and 5 of the PCA 
18

 See note 15 above. 



16 

 

person until the aforementioned determination (at the inquiry) is 

made.
19

  Section 6 in Part II of the PCA provides for the person 

under remand to be brought before “an Inquiry Officer” for the 

purposes of the aforementioned inquiry.
20

 

  

(2) In the new sections 7(3), 7(4), and 7A of the PCA, it would appear 

that the Sessions Court is obliged to order the attachment of the 

EMD on a suspected person at the dictates of the Public Prosecutor.  

There is no provision for an independent and objective assessment 

by the Sessions Court.  This is a serious infringement of the 

judicial discretion of the Court to decide whether or not the EMD 

is required in the circumstances of the case.  The decision to 

impose the EMD attachment must be at the absolute discretion of 

the Court, and not the Public Prosecutor.  Furthermore, it is not 

specified in the new section 7(3) what the report of the police 

should consist of, to enable the Public Prosecutor to decide whether 

to apply to Sessions Court for the person to be attached with an 

EMD.
21

 

 

38. The new sections 7B and 7C  

 

(1) The new section 7B of the PCA creates the Board.  Under the PCA, 

the Board has a critical role in determining whether a suspected 

person is to be subjected to a supervision order or detention order.
22

 

  

(2) There are several troubling features about this new entity: 

 

(a) The Board may be chaired by a person who is “merely 

qualified” to be a judge of the Federal Court, the Court of 

Appeal, or the High Court. In other words, the Chairman 

need not be either a sitting judge or a retired judge.
23

  The 

                                                 
19

 The PCA has changed Magistrates’ Court to Sessions Court. 
20

 Section 8 governs the appointment of an Inquiry Officer, either generally or for any 

particular case, by the Minister and a police officer cannot be appointed as an Inquiry Officer. 
21

 In other jurisdictions, i.e. UK and Australia, probation/correction officers write suitability 

reports to submit to the Court in deciding whether the prisoner should wear EMD or not.  
22

 See Section 15 and Part IVA of the PCA. 
23

 See the section 7B(1)(a) of the PCA. 
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other 4 members are public officers, which could include 

retired police officers. 

 

(b) There are no provisions made in the new section 7B as to the 

manner in which the Board is to make its decisions.  It would 

appear that decisions would be made on a majority basis and 

the view of the legally trained Chairman (for example, to 

refuse a supervision or detention order) could well be in the 

minority. 

 

(c) The Board is allowed to “determine its own procedure”.
24

  In 

effect, this renders the Board a law unto itself and it could 

well put in place procedures that are contrary to basic 

principles of fair decision making and natural justice, to the 

prejudice of the suspected person. 

 

(d) The Board appears to be a reincarnation of the much 

maligned Advisory Board under the ISA and EO regime.  

There is ample historical evidence to show that the Advisory 

Board could not prevent the rampant abuse and unjustified 

detention without trial under these preventive detention 

laws.
25

   The Advisory Board was quite justifiably often 

dismissed as being toothless or indifferent to the evils of 

preventive detention. 

 

(e) Although the Board may set its own procedures, it 

nevertheless does not have any substantive power or 

discretion to make further inquiries to test the veracity or 

probe the accuracy of the report by the Inquiry Officer.  The 

Board has no power to call for and examine witnesses, 

documents, records or any other materials.  The Board does 

                                                 
24

See the section 7B(4) of the PCA. 
25

For example, in November and December 2002, the government ignored the 

recommendation of the Advisory Board to release five PKR activists—Tian Chua, Saari 

Sungib, Likman Noor Adam, Dr. Badrulamin Bahron, and Hishamuddin Rais. The activists 

were eventually released in June 2003 on the expiration of their two-year detention period 

because the government no longer considered them a threat to security. See P. Ramakrishnan, 

“Scrap the ISA Advisory Board,” Aliran media statement, March 10, 2003 [online], 

<http://www.aliran.com/ms/2003/0115.html> 
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to have the power to speak with or examine the suspected 

person; likewise, the suspected person has no right to be 

heard at the Board. 

 

(3) Next, the new section 7C (a)(i) and section 7C (b)(i) of the PCA is 

alarming.  It provides the criterion which the Board is to apply in 

deciding to issue a preventive detention order under section 19A or 

a supervision order under section 15.   In this regard, it is sufficient 

that the person has committed two or more serious offences (for a 

detention order) or two or more non serious offences (for a 

suspension order), whether or not that person has been 

convicted of the offences, if the inquiry report by the Inquiry 

Officer finds sufficient evidence to support such finding of 

commission of the offences. 

 

(4) This means that the Inquiry Officer has taken on the role not 

merely as an investigator or inquirer, but that of prosecutor and 

judge.   The Inquiry Officer would have therefore found the suspect 

guilty of two or more criminal offences without charging the 

person and securing a conviction in court.  This is clearly 

unconstitutional as it usurps the function and jurisdiction of the 

judiciary. 

  

(5) Thus, the proposed amendments demolish the presumption of 

innocence, which is a cornerstone of the criminal justice system.  It 

is also objectionable because it would appear that a previous 

acquittal could also be disregarded and this would offend the 

principle of double jeopardy.  These observations are equally 

applicable to the new section 7C(a)(ii) of the PCA where there is 

no recognition for the acquittal under section 15(4) of a person who 

is alleged to have breached the supervision order under section 15. 

  

(6) The new section 7C(b)(iii) of the PCA operates as a catch-all as 

even if a suspected person is able to avoid a detention order, there 

is still wide powers for the Board to issue a supervisory order.  It 

creates a very low threshold for a supervisory order to be issued, 
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and with that, creates the inherent danger of abuse by a vicious 

cycle of repeated supervisory orders. 

 

39. Amendment of section 9 and the new section 9A  

 

(1) Section 9 provides for Inquiry Officer to inquire and report in 

writing to the Board “whether there are reasonable grounds for 

believing that a person is a member of any of the registrable 

categories”.  There are no provisions for the suspected person to 

be legally represented when this inquiry is conducted by the 

Inquiry Officer, save when the suspects’ own evidence is taken.
26

  

This is shocking given that the determination made by the Inquiry 

Officer here will form the basis of the important decisions to be 

made by the Board, viz, whether to grant a supervision or detention 

order. 

  

(2) The new section 9(5) of the PCA is undoubtedly a grave 

infringement of the basic right to legal representation.  As 

mentioned earlier, the advocate and solicitor of the suspected 

person can only be present when the person is being questioned, 

and is otherwise barred from being present at the inquiry itself 

(when the evidence of other persons is taken).  Thus, evidence can 

be taken behind the back of the suspected person by the Inquiry 

Officer when he determines whether the person is a member of a 

registrable category for the purposes of a supervisory or detention 

order to be granted by the Board.  This prohibition of legal 

representation occurs at a critical stage when the Inquiry Officer is 

collating evidence to substantiate the grounds for his findings 

against the person subjected to the inquiry.  As the amendments do 

not allow for these findings to be inquired into and verified by the 

Board, the Inquiry Officer is not merely here an investigator but 

assumes the role of an inquisitor, prosecutor and determiner/judge.  

This provision is therefore a blatant breach of natural justice and 

Article 5(3) of the Constitution. 

  

                                                 
26

 See Section 9 (5) of the PCA. 
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(3) Next, the new section 9(3) of the PCA deals with the gathering of 

evidence by the Inquiry Officer from other sources, apart from the 

suspected person.  It is immediately to be noted that this may be 

done without the presence of the suspected person or the legal 

representative.  The provision also gives extremely wide powers to 

the Inquiry Officer to secure evidence that may not satisfy the 

requirements of Evidence Act 1950.  Thus, even though the 

evidence taken may be involuntary (for example, through 

inducement, threat or promise), hearsay, fabricated or false, it is 

deemed admissible and there is no room to challenge the 

evidence.
27

  This clearly prejudices the rights of person subject to 

the inquiry and opens up wide avenues for abuse. 

 

(4) Bearing in mind that the Board has no power of its own to make 

any further verification or inquiry or test the findings of the Report 

by the Inquiry Officer, the latter effectively makes all the decisions.  

The work of the Inquiry Officer is open to abuse. 

  

(5) This is further exacerbated by the provision in the proposed section 

9(6) of the PCA which allows the Inquiry Officer to be assisted by 

the Public Prosecutor or a Deputy Public Prosecutor in determining 

whether the person falls within the registrable category.  This 

clearly infringes the principle of equality of arms and prejudices 

the rights of the suspected person, inasmuch as the Public 

Prosecutor or Deputy Public Prosecutor could adversely influence 

the Inquiry Officer as against the suspected person.  The Inquiry 

Officer thus has the assistance of legal advice or representation but 

not the suspected person.  This is a clear infringement of Article 8 

of the Constitution which provides for equality before the law. 

  

(6) Similarly, the new section 9A of the PCA allows the Inquiry 

Officer to secure evidence from any other detainee regarding the 

suspected person without the presence of the suspected person or 

the legal representative.  This is also clearly open to abuse by the 

Inquiry Officer as the evidence taken may be involuntary (for 

example, obtained through inducement, threat or promise), hearsay, 

                                                 
27

 See Section 9(3)(a) of the PCA. 
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fabricated or false.  As seen in our comments to the proposed 

section 9(3) of the PCA, the evidence obtained will still be deemed 

admissible, leaving no room to challenge the evidence.  This again 

prejudices the rights of the suspected person, and is a clear 

circumvention and breach of Article 8 of the Constitution which 

provides for equal protection of the law.  This Article presupposes 

that there is protection by the law.  Where a legislative provision in 

effect denies such protection it infringes the Constitution. 

 

40. Amendments of section 10, 11, 12, 14 and 15 

 

(1) Section 10(2) of the PCA requires the Inquiry Officer to provide 

his grounds and findings that the suspected person, who was 

subject to his inquiry, is a member of a registrable category under 

the PCA.  It is to be noted that the suspected person is only given 

the findings of the Inquiry Officer.  The suspected person will 

therefore not be able to ascertain why he has been found to be 

within the registrable category. Although the suspected person may 

apply to the Board under section 11 to review the decision of the 

Inquiry Officer, the review is a futile exercise given that the 

suspected person has not been told the grounds relied on by the 

Inquiry Officer to arrive at the findings.  For all intents and 

purposes, the review is doomed to fail.  Thus, section 10(2) is 

patently unfair to the suspected person and also handicaps any legal 

challenge that could be mounted on the findings made by the 

Inquiry Officer.  Again, the law does not provide real protection 

and is in violation of Article 8 of the Constitution. 

 

(2) The new section 10(3) of the PCA concerns the manner in which 

the Board is to deal with the grounds and findings of the Inquiry 

Officer.  However, the provision is silent on how the Board 

evaluates and “satisfies” itself of the findings of the Inquiry Officer 

before making a decision.  There is no proper mechanism or 

procedure laid out, and therefore, there is no clear standard of proof 

requirement under this provision.  This renders the decision of the 

Board decidedly opaque and beyond the strict rules of evidence and 

judicial evaluation in court proceedings.  Further, there is also no 
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provision for legal representation of the suspected person at the 

Board before it arrives at a decision under section 10(3)(b) of the 

PCA to issue either supervision or detention orders.  This again 

infringes the rules of natural justice and Article 5 (3) of the 

Constitution.  

 

(3) Under the new section 10(4) of the PCA, the suspected person is 

not given the grounds or reasons for the decision of the Board.  

Section 10(4) of the PCA merely provides that the suspected 

person is only to be given the decision of the Board.  Thus, the 

suspected person will not be in a position to ascertain why the 

Board has decided that he falls under the registrable category for 

the purposes of a supervisory or a detention order.  

 

(4) As noted above, the new section 11 of the PCA provides for the 

review of the findings of the Inquiry Officer or a review of the 

decision that the suspected person falls within the registrable 

category.  This review is illusory as the suspected person is not 

given the grounds or reasons for the decision of either the Inquiry 

Officer or the Board.  There is also no provision for the suspected 

person to have legal representation at this review.  We take the 

view that legal representation should be allowed and the 

grounds/reasons should be provided to the suspected person. 

 

(5) More importantly, given the gravity of the decision to the 

suspected person (as it would lead to either a supervisory or 

detention order), there should be supervisory power vested in the 

High Court over the decision of the Inquiry Officer that the 

suspected person falls within the First Schedule. 

 

(6) The new section 15(1) of the PCA allows the Board to place the 

suspected person, deemed as a member of a registrable category, 

under a supervision order.  However, there is no provision for the 

suspected person to show remorse or to be rehabilitated.  Further, 

the provision imposes onerous restrictions including banning 

internet access and restricting equipment and facilities of 
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communication.  Although the word “supervision” is employed, in 

reality, the restrictions are in substance a form of detention.  

 

(7) Further, the judicial discretion of the courts as regards sentencing 

has been interfered with as the court has to impose a mandatory 

imprisonment sentence of minimum 2 years and not exceeding 10 

years on persons convicted under the proposed sections 15(4) and 

15(5) of the PCA, without having the option of imposing other 

modes of punishment, for example, rehabilitation.  

 

(8) It is further to be noted that the proposed section 15(6) of the PCA 

excludes the judicial discretion given to the courts in sections 173A 

and 294 of the CPC.  In other words, the sentencing power that the 

courts possess to order a discharge with a caution or a binding over 

for good behaviour has been removed.  Further, the proposed 

section 15(7) of the PCA provides that the supervision order and 

the said imprisonment term shall not run concurrently, thereby 

removing judicial discretion to take into account the term served 

under the supervisory order or alternatively under the term of 

imprisonment. 

 

41. The new Section 15A 

 

(1) It is critical to note that the new section 15A of the PCA is an 

ouster clause and insulates the supervision order made by the 

Board under section 15, save as regards “any question on 

compliance with any procedural requirement” that governs an act 

or decision under the PCA.  This amendment is an affront to the 

judiciary as it places the supervision order beyond the scrutiny of 

the courts.  The limited concession on procedure is also 

meaningless as the Board is a master of its own procedure.
28

  

 

(2) It may be noted that in Gilmore's case
29

, the Court of Appeal of 

England and Wales observed that an enforcement of such an ouster 

class would be obverse to the rule of law. Lord Denning said ;-  

                                                 
28

 See the proposed Section 7B(4) of the PCA. 
29

 Reg v Medical Appeal Tribunal, Ex Parte Gilmore [1957] 1 QB 574,at p.586  . 
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"I would like to say a word about the old statutes which used 

in express terms to take away the remedy by certiorari by 

saying that the decision of the tribunal 'shall not be removed 

by certiorari.' Those statutes were passed chiefly between 

1680 and 1848 in the days when the courts used certiorari 

too freely and quashed decisions for technical defects of 

form. In stopping this abuse the statutes proved very 

beneficial but the courts never allowed those statutes to be 

used as a cover for wrongdoing by tribunals. If tribunals 

were to be at liberty to exceed their jurisdiction without any 

check by the courts, the rule of law would be at an end." 

(Emphasis added) 

 

42. Amendment to section 16 

 

(1) The new section 16(2) of the PCA removes judicial discretion 

again by imposing a mandatory imprisonment for a registered 

person convicted for consorting or associating with another 

registered person without permission.  

 

 

43. The new Part IV A – Detention Orders 

 

(1) The new section 19A of the PCA appears to provide for safeguards 

with regards to preventive detention orders, namely:- 

 

(a) The Board is vested with the power to order preventive 

detention without trial of up to two years and any renewals 

thereof, instead of the Minister; and 

 

(b)  The amendment under section 19A(2) also provides for a 

right to apply for review to the High Court against the 

direction of the Board for preventive detention and any 

renewals thereof. 

 

(2) The purported safeguards in the new section 19A of the PCA are 

insufficient and in any event, specious.  As regards section 19A(1), 
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the Board does not have power to inquire into or re-examine the 

accuracy, sufficiency and veracity of the findings of the Inquiry 

Officer and the grounds for the findings.  The Inquiry Officer is 

appointed by the Minister and has sole conduct of any inquiries 

under the PCA.  The Board is effectively bound by the findings and 

the grounds of the Inquiry Officer in exercising its discretion as to 

whether to release the suspect, or issue a supervision order or direct 

a preventive detention.  

 

(3) Further, it is unclear as to how the Board “satisfies” itself that the 

detention is necessary in the interest of public order, public security 

or prevention of crime in deciding to renew the detention order.   It 

is difficult to fathom how a person already detained for two years 

remains a threat to public order, public security or prevention of 

crime. 

 

(4) Although the new section 19A(2) of the PCA provides for a right 

of review by the High Court of any preventive detention orders or 

renewals of such detentions, the right of review is also illusory, as 

the grounds or reasons for the Inquiry Officer’s findings and the 

Board’s decision are not provided to the suspected person, and the 

Inquiry Officer and the Board may in any event refuse to provide 

any information and documents to the court and the suspected 

person on the basis that it would be against the public interest to do 

so.
30

 

 

(5) The new section 19B of the PCA appears to have been enacted to 

remove the availability of the grounds that were previously 

available to the courts in granting judicial review or an order under 

a writ of habeas corpus.  This new section further ties the hands of 

the court, leaving practically no room for effective review or 

judicial intervention.  

 

(6) The new section 19E of the PCA, whilst alluding to an annual 

report to Parliament of “all the activities under this part” for the 

relevant year, does not set out what the report should contain for 

                                                 
30
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the purposes of the edification of Parliament.  Thus, the attempt to 

provide accountability is more apparent than real. 

 

(7) The sunset clause requiring the review of Part IVA once every 5 

years is unacceptable as it is too long.  A review of not only Part 

IVA but the entire legislation should be on an annual basis as 

detention without trial is a grave infringement of our constitutional 

rights. 

 

(8) The new section 21A(a) of the PCA allows for the non-disclosure 

of information where it is considered “against the public interest to 

disclose or produce”.  In this regard, whether or not a piece of 

information is against public interest for the purposes of disclosure 

is to be decided by the Inquiry Officer or any public servant or the 

Board or member of the Board.  Thus, this critical decision is at the 

mere ipse dixit of these persons and not by a court of law.  This 

will encourage abuse of power as it allows the Inquiry Officer (or 

public servant or member of the Board) to restrict readily available 

information by invoking this statutory bar to cover up any acts, 

omissions or mistakes by him or the Board.  

 

(9) The new section 21A(a) of the PCA is undoubtedly a blanket 

prohibition that allows the decision-makers to hide their grounds or 

reasons for a detention order.  This goes against the common law 

duty imposed on a decision maker to give reasons for his decision.  

 

(10) Moreover, it is well-established that, for example in questions of 

national security, it is for the court to make the determination as to 

whether the information should be kept out (on the grounds of 

national security) and the court is not bound by the mere ipse dixit 

of the decision maker.  See for example the case of JP Berthelsen 

v Director General of Immigration, Malaysia & Ors 
31

where the 

then-Supreme Court held that no reliance could be placed on the 

“mere ipse dixit” of the Department of Immigration without 

“adequate evidence from responsible and authoritative sources” on 
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a decision made on grounds of national security.
32

  Decision 

makers should therefore provide reasons for their decision, to allow 

for a meaningful challenge of the decision to be made. 

Conclusion 

 

 

44. The Malaysian Bar takes the view that the amendments to the PCA are, as 

a whole, abhorrent and a gross violation of the rule of law and the 

constitutional safeguards enshrined in the Constitution.  The amendments 

to PCA 1959 will also adversely affect Malaysia’s standing at the 

Universal Periodical Review (UPR) process at the United Nations Human 

Rights Council during the 17
th
 session on 24 October 2013 in Geneva. 

 

45. The Malaysian Bar has always been and continues to be against detention 

without trial.  No person should be deprived of their freedom and civil 

liberties without due process.  Detention without trial runs counter to the 

rule of law, the rules of natural justice and the basic principle of the 

criminal justice system that a person is innocent until proven guilty. 

 

46. The amendments to the PCA also serve to stunt the development of our 

policing ability and skill.  It sets a much lower standard for our police to 

achieve.  They are not held to be accountable.  This not only encourages 

corruption in law enforcement, but also creates an unhealthy dependence 

by the police on such draconian and regressive laws.  The inability and 

inadequacies of the police in addressing the serious situation of crime in 

Malaysia cannot be a justifiable excuse for reintroducing laws which the 

Prime Minister and the Government had publicly announced to be 

inapplicable in this day and age. 

 

                                                 
32

 [1987]1 MLJ 134 at 138. In this case, an American journalist was granted an employment 

permit for a period of two years. However, the Department of Immigration revoked his 

permit five weeks prior to its expiry and ordered him to leave the country by a certain date on 

grounds of national security. Abdoolcader SCJ held that the journalist had a legitimate 

expectation to be entitled to remain in Malaysia until the expiry of the permit and therefore if 

this expectation was going to be taken away, he ought to be given an opportunity to make 

representations as to any special hardship. Further, the court held that the public authority/the 

courts could not rely on a mere ipse dixit that national security was at stake but should adduce 

adequate evidence to justify the assertion of national security. 



28 

 

47. Our concern about a law that allows for detention without trial represents 

not just the view of private law practitioners, but also many others in 

society, as well as the legal advisor to the Government, namely, the 

Attorney General, who has on several occasions stated his opposition to 

detention without trial laws. 

 

48. The Attorney General is reported in the news media to have stated: 

 

“Putrajaya‟s top lawyer has publicly stated that preventive detention had 

actually failed to check the rise in violent crimes but the police were 

“addicted" to using the law. 

Attorney General Tan Sri Abdul Gani Patail revealed that many suspects 

were detained without trial and freed later but public order and security 

did not improve in the country. 

"This is because detainees returned to their former activities after they 

were freed," he told a forum organised by the Malaysian Crime 

Prevention Foundation in Petaling Jaya yesterday. 

However, he said, the police had relied on the Emergency Ordinance 

(EO) to lock up suspected hardcore criminals, as they were simply 

"addicted to it".”
33

 

49. There is no empirical evidence and basis whatsoever to support the view 

that the rise in serious crime was due to the repeal of previous detention 

without trial laws.  In fact, the data recently reported shows the contrary, 

that is, serious crime had not increased but decreased over the past year.
34

 

 

50. There is no valid foundation to resurrect laws providing for preventive 

detention without trial, repeated renewals of such detention without trial.  

Further, the provisions for the ouster of the jurisdiction of the judiciary, 

denial of the rights of suspected persons to due process of the law, such 

as the right to legal representation and the right to be heard before any 

adverse decision or direction is made are hallmarks of a totalitarian or 
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police state. The amendments to the PCA deny fundamental rights 

guaranteed under the Constitution to our citizens based on belief or 

suspicion.  This is contrary to the well-established principles in the 

civilized world that a person is presumed innocent until proven otherwise 

in court. 

 

51. We reiterate that the Government must reconsider the amendments and 

uphold its promise that preventive detention laws will be abolished, and 

remain abolished. 

 

Dated 31 October 2013 

 

 

 

 


